
‘N
o practice is more in-grained 
in our criminal justice sys-
tem” than that of the govern-
ment calling a cooperating 
witness who participated in 

the crime charged to testify against others 
based on the expectation of a reduction 
in the cooperator’s own sentence.1 But 
some recent complex white-collar cases 
that have fallen apart after cooperators 
pleaded guilty—the Collins & Aikman 
fraud prosecution, the “African Sting” For-
eign Corrupt Practices Act cases, and the 
“Squawk Box” securities fraud prosecu-
tion—suggest that the cooperation system 
needs reexamination, and that at a mini-
mum, courts should consider adjustments 
to the typical jury instructions regarding 
cooperator testimony. 

In many white-collar investigations, 
the issue is not really who did what, 
but instead whether the conduct 
amounts to a crime at all, and whether 
the defendant has the requisite intent. 
Nevertheless, the government, aided 
by potentially draconian sentences, 
has considerable leverage to scare 
people into pleading guilty and coop-
erating against others for the prospect 
of probation or reduced prison time, 
even when the theory of criminality is 
tenuous and the case ultimately results 
in an acquittal or dismissal. 

The acceptance of the practice of 
cooperation embodies the policy judg-
ment that the benefit to law enforce-
ment in being able successfully to inves-
tigate and prosecute jointly undertaken 
criminal activity outweighs the distaste-
fulness of rewarding admitted wrongdo-
ers for betraying others. The practice’s 
acceptance also hinges on the view that 
the danger that a cooperating witness 
will lie to save his or her own hide can 
be addressed by fully airing the terms of 
the cooperation agreement, by permit-
ting vigorous cross-examination on the 
agreement and the cooperator’s cred-
ibility, and by instructing the jury to 
assess the cooperator’s testimony with 
particular caution.

Most court decisions and popular dis-
cussions regarding the general practice of 
cooperation use the example of organized 
crime, narcotics or similar cases, where 
the criminal nature of the activity is obvi-
ous, and participants typically rely heavily 
on hiding their identities and other forms 
of secrecy to carry out their crimes. In 
many business cases, however, particu-

larly those involving alleged misconduct 
in accounting, tax and securities trans-
actions, the conduct may be undertaken 
with little or no secrecy, but may entail a 
great deal of complexity and uncertainty 
regarding the application of complex rules. 
White-collar prosecutions also frequently 
rely upon untested legal theories, and 
involve massive documentary records and 
complicated facts that require specialized 
expertise to analyze. These characteristics 
tend to exacerbate the power imbalance 
that leads those under investigation to 
conclude that their only option is to give 
in, cooperate and join “Team Amer-
ica,” even in cases that later turn 
out to be fundamentally flawed.

Cooperation, Then and Now 

Cooperation has a long history. Under 
early common law, accomplice witnesses 
who testified were either pardoned if a 
conviction was obtained or executed 
if there was an acquittal. By the 1500s, 
courts recognized that this practice 
unduly encouraged perjury, and the law 
thereafter evolved to allow a cooperating 
witness to be pardoned as long as he was 
found to testify fully and fairly. By the 
1600s, courts held that such cooperat-
ing accomplice testimony was compe-
tent, but of diminished credibility. This 
became the prevailing view, and was later 
incorporated into the American criminal 
justice system.2

In 1878, the Supreme Court traced the 
common-law origins of the accepted 
practice of cooperation and recognized 
the prosecutor’s unique role in deciding 
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whether to enter into such arrangements.3 
In its 1966 decision in Hoffa v. United 
States, the Supreme Court explained that 
cooperator testimony was often “nec-
essary” in conspiracy or similar cases 
“because the criminals will almost cer-
tainly proceed covertly.”4 In recognition 
of the inherent risks in the prosecutor’s 
power to offer a powerful inducement to 
a witness to testify on the government’s 
behalf, the Supreme Court has held that 
the Constitution requires the disclosure 
of any agreements made with a cooperat-
ing witness so that the reliability of the 
testimony can be tested.5

Pursuant to current practice in the U.S. 
Court of Appeals for the Second Circuit, 
a defendant who seeks to cooperate typi-
cally will have a series of meetings with 
the government during which the defen-
dant is expected to disclose all of his or 
her own misconduct and all known crimi-
nal conduct of others. The government 
may then enter into a written cooperation 
agreement with the defendant. 

Pursuant to such agreement the 
defendant will plead guilty to specified 
charges. The agreement also states that 
the defendant agrees to provide truthful 
informat ion and testimony if required, 
and not to commit any further crimes. 
Further, if the defendant complies with 
the agreement, the government will call 
the defendant’s cooperation to the atten-
tion of the sentencing judge, and if the 
government determines that the defen-
dant’s cooperation “substantially assists” 
in the investigation or prosecution of oth-
ers, the government will file a motion 
pursuant to U.S. Sentencing Guidelines 
§5K1.1 to reduce the cooperating defen-
dant’s sentence. 

Cooperation agreements further state 
that the sentence to be imposed is solely 
up to the sentencing judge. Typically, a 
defendant agrees to postpone his sen-
tencing indefinitely, until such time as 
the government deems the cooperation 
complete. Finally, the agreement provides 
that if the defendant violates its terms, the 
government will be relieved of its duty to 
file a §5K1.1 motion, but the defendant 
will not be entitled to withdraw his or 
her guilty plea.

Defendants who obtain a “5K let-
ter” from the government typically 
receive a substantially reduced sen-
tence. For example, in the WorldCom 
accounting fraud case, prosecuted 
in the Southern District of New York, 
CFO Scott Sullivan, who admitted that 
he ran the massive fraud on a day-
to-day basis, but cooperated against 
CEO Bernard Ebbers, received a five-
year sentence. The court sentenced 
Ebbers to 25 years.6 Perhaps even 
more significant, in a good number of 
white-collar cases, a defendant who 
pleads guilty but cooperates can feel 
fairly confident that, unless something 
goes badly wrong, the defendant likely 
will suffer no incarceration at all. One 
example is the former Sotheby’s CEO 
Diana D. Brooks, who received no 
prison time after testifying in a price-
fixing prosecution against her boss, 
Sotheby’s chairman Alfred Taubman 
who, at age 78, was sentenced to a 
year and a day in prison.7

Cooperation Gone Awry

Recent white-collar prosecutions that 
have been dismissed or resulted in acquit-
tals after some defendants pleaded guilty 
pursuant to cooperation agreements 
highlight the features, commonly found 
in white-collar cases, that tend to exacer-
bate potential cooperators’ need to rely 
on the government’s superior knowledge, 
resources and access to evidence to deter-
mine whether a prosecutable crime has 
occurred at all.

In 2007, federal prosecutors in the South-
ern District of New York charged four of 
the most senior officers of automobile 
parts supplier Collins & Aikman with bank 
fraud and related offenses.8 According to 
the indictment, the executives defrauded 
the company’s investors, banks and credi-
tors by manipulating Collins & Aikman’s 

reported revenues and earnings through 
the operation of a series of complex sup-
plier rebate agreements, manipulation of 
revenue recognition practices, improper 
booking practices, and other sophisticated 
accounting and billing machinations.9 Four 
lower-level Collins & Aikman employees 
pleaded guilty based on substantially the 
same activities. They were understood to 
be cooperating. 

Publicly available information and 
reports revealed that the prosecution 
arose out of an internal investigation that 
was subject to severe time constraints, 
that the investigation entailed millions 
of documents, and that the business 
arrangements and related accounting 
judgments were exceedingly complex.10 
Almost two years after indictment, in 
January 2009, the government dismissed 
all charges against the Collins & Aikman 
senior executives.11 To the government’s 
credit, it thereafter consented to motions 
by the cooperators to withdraw their 
guilty pleas. The government stated that 
“[a]fter a renewed assessment of the evi-
dence against [the cooperators], includ-
ing evidence and information acquired 
after the entry of the guilty plea, it has 
been concluded that further criminal 
prosecution would be inequitable and 
not in the interest of justice.”12

A similar outcome occurred in the 
“Africa Sting” prosecutions brought 
by the Justice Department in 2009 in 
the U.S. District Court for the District 
of Columbia. Referred to as the biggest 
Foreign Corrupt Practices Act case ever 
brought against individuals, the govern-
ment charged 22 defendants in a sting 
operation where FBI agents posed as 
officials of the government of Gabon, 
Africa. The prosecution alleged that the 
defendants agreed to pay bribes to the 
undercover agents to win contracts to 
sell weapons and military gear.13 Early in 
the case, three defendants pleaded guilty 
pursuant to cooperation agreements. 

As the case progressed, the trial judge 
expressed great skepticism about the 
breadth of the government’s theory of con-
spiracy, and the case suffered from serious 
issues regarding the aggressiveness of the 
government’s sting tactics and the cred-
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Under early common law, accom-
plice witnesses who testified were 
either pardoned if a conviction was 
obtained or executed if there was 
an acquittal.
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ibility of its witnesses.14 After two trials 
that lasted a total of six months, the gov-
ernment failed to secure any convictions. 
In February 2012, the government asked 
the district court to dismiss with prejudice 
all remaining indictments in the case. The 
following month, the government filed a 
motion to dismiss the charges against the 
three cooperators, and the court vacated 
their guilty pleas.15

In United States v. Mahaffy, a case pros-
ecuted in the U.S. District Court for the 
Eastern District of New York, the defen-
dant stockbrokers and day traders were 
accused of conspiracy to commit securi-
ties fraud by sharing trading information 
broadcast over the brokerage house’s 
internal loud speakers, known as “squawk 
boxes.” Because the squawk boxes broad-
cast the information widely, whether such 
information was truly confidential was a 
central issue in the case from the out-
set. After a first trial in 2007 in which the 
jury acquitted the defendants on 38 of 39 
counts, the defendants were convicted at 
a second trial. 

In 2012, the Second Circuit vacated 
the defendants’ convictions because 
the government failed to provide excul-
patory evidence that contradicted the 
government’s evidence regarding the con-
fidentiality of the information transmitted 
over the squawk boxes.16 Cooperators 
pleaded guilty in the case, but it is not 
yet known whether any will be able to 
withdraw their pleas.

A Proposal—Jury Instructions

Of course, the circumstances of every 
defendant must be examined individually, 
but these cases suggest that defendants in 
complex white-collar cases may be pleading 
guilty pursuant to cooperation agreements 
when in fact they are not guilty of a prosecut-
able crime. But, experience teaches, good 
luck to defense counsel who tries to get a 
jury to accept the possibility of uncertainty 
about the actual guilt of a cooperator who 
has pleaded guilty to the same conduct at 
issue in the trial. 

A possible partial remedy may be to mod-
ify the standard jury instructions to provide 
a more detailed explanation of the factors 
that might lead an individual to plead guilty 

and cooperate, even when their own guilt 
may be questionable. Indeed, the Supreme 
Court’s approval of witnesses testifying 
pursuant to cooperation agreements in 
Hoffa relied upon “the established safe-
guards” of having the witness “tested by 
cross-examination, and the credibility of his 
testimony to be determined by a properly 
instructed jury.”17

But what is a “properly instructed jury” 
in this context? There is a tendency to sim-
ply rely on the usual instructions, which 
provide little detail, but include the admo-
nition that the jury view cooperator testi-
mony “with particular caution” because of 
the cooperator’s potential motive to testify 
falsely. Such instructions also direct the 
jury to consider whether the cooperator 
might believe his interest is best served 
by telling the truth.18 Similarly, with regard 
to a cooperating defendant’s guilty plea, 
the typical instruction tells the jury that 
it shall draw no conclusions regarding the 
defendant based on such guilty plea, and 
that the witness’ decision was a personal 
decision about his or her own guilt.19

Although these standardized instruc-
tions are routinely delivered, the Sec-
ond Circuit has held that “there is no 
talismanic formula” regarding the cau-
tion that a jury should hear regarding 
cooperator testimony, and that “[m]uch 
turns on the facts in each case.”20 The 
Second Circuit has also advised that a 
defendant upon request should receive a 
“charge that identifies the circumstances 
that may make one or another of the 
government’s witnesses particularly vul-
nerable to the prosecution’s power and 
influence, and that specifies the ways…
that a person so situated might be par-
ticularly advantaged by promoting the 
prosecution’s case.”21 

Although detail regarding the witness’ 
interest is not required in the charge, 
including it may be “prudent” and “the bet-
ter course.”22 Even when the cooperator 
is subject to vigorous cross-examination, 
some cases warrant more guidance from 
the court to the jury about the fallibility of 
the cooperation system, which is outside 
the experience of most lay jurors.

Conclusion

District judges in complex white-collar 
cases should consider providing more 
detailed information in the jury charge 
regarding the factors particular to such 
cases that might make a cooperator “par-
ticularly vulnerable to the prosecution’s 
power and influence” in deciding to plead 
guilty and cooperate.
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